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IN THE SUPREME COURT
STATE OF UTAH
oooOooo
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Plaintiffs and Respondents.
oooOooo
STATEMENT OF ISSUES PRESENTED ON APPEAL
1.

Did Mr. Wells make a knowing and voluntary guilty plea?

2.

Did

the

State fail to comply with

the

plea

bargain

agreement?
STATEMENT OF FACTS
During

October

of 1983,

Mr.

Wells was a patient

at

St.

Benedicts Hospital for several surgeries following an automobilepedestrian accident.
that

Mr.

Wells received a traumatic injury

time to his right leg.

The

injury resulted in

Mr.

at

Wells

being prescribed various medications.
On

December 1,

1983,

he was arraigned in Second

District Court before the Hon.

Duffy Palmer.

in the presence of attorney Scott Holt,
result of a plea bargain,

Judicial

At this time, and

a plea was taken.

As a

Mr. Wells plead guilty to Count One (a

felony

charge)

and

Count

2

(a misdemeanor)

was

dismissed*

(Addendum page 3)
At

the

next hearing on December

Palmer,

Mr.

Holt,

withdraw

22,

on behalf of Mr.

1983,

before

Wells, moved the Court to

the plea on the basis that at the time the guilty

was taken,

Mr.

taken

plea

Wells had affirmatively stated that he was under

the influence of prescribed narcotics or medication.
was

Judge

under advisement by Judge Palmer.

The Motion

(Addendum pages

7

through 10)
On

January 12,

Palmer,

at

1984 another hearing was held before

which time Mr.

Wells1 Motion to Withdraw

Judge

Plea

was

denied. (Addendum pages 12 through 14)
A

fourth

sentencing hearing

at which time Mr.

was held on February 9,

1985

Wells was sentenced to a "0 to 5" at the

Utah

State Penitentiary. (Addendum pages 26 through 27)
SUMMARY OF ARGUMENT
Appellant
for

several

contends that his guilty plea should be withdrawn
reasons.

First,

that the Trial Court

failed

to

comply with the provisions of U.C.A.77-35-11(e), Rule 3.6 of the
Rules
the

of Practice in

State

Second,

of

that

the District Courts and Circuit Courts

Utah and the Supreme

Court

mandate

in

Boykin.

the Trial Court failed to adequately consider

Motion to Withdraw Plea,

of

his

and committed an abuse of discretion in

summarily dismissing that Motion.
5

Third,

that the guilty

plea

should be withdrawn due to the State's failure to comply with the
plea bargain arrangements.
ARGUMENT
POINT I
THE TRIAL COURT VIOLATED RULE 11 OF THE UTAH RULES OF
CRIMINAL PROCEDURE BY FAILING TO PROPERLY INFORM DEFENDANT OF HIS
RIGHTS.
Utah Code Annotated, Section 77-35-11 states in part:
" (e)
The court . . . shall not accept such a
until the court has made the findings;
(2)

plea

That the plea is voluntarily made;

(3)
That the defendant knows he has rights against
compulsory self-incrimination, to a jury trial and to
confront and cross-examine in open court the witnesses
against him, and that by entering the plea he waives
all of those rights;
(4)
That the defendant understands the nature and
elements of the events to which he is entering the
plea; that upon trial prosecution would have the burden
of proving each of those elements beyond a reasonable
doubt; and that the plea is an admission of all those
elements;
(5)
That the defendant knows the minimum and maximum
sentence that may be imposed upon him for each offense
for which a plea is entered, including the possibility
of the imposition of consecutive sentences; and
(6)
Whether the tendered plea is a result of a prior
plea discussion and plea agreement and if so, what
agreement has been reached.
A

review

of the Defendants arraignment proceedings

will

show

that the Court failed to fully comply with the provisions of Utah
Code

Annotated,

Section

77-35-11.

6

The

record

shows

that

Defendant

was

charged

and

(1) appraised of the offense with
that

(Addendum page 3 ) ,
jury

trial,

witnesses,
witnesses

(4)

offense

That

the

a

third

degree

that

he would not have the right
he would not have the

by

the State,

to the offense.

that

was

he

was

felony

(2) that Defendant would not be entitled to a

brought

attached
show

(3)

the

which

to

right

and (5) that

(Addendum page 4).

Defendant was not informed:

to

a

present
confront

penalty

was

The record
(1)

of

will

his

right

against compulsory self-incrimination, (2) of the elements of the
offense to which he was entering his plea,
prosecution

would

have

the

(3) that at trial the

burden of proving

each

of

those

all

of

those

elements,

(4)

that

the plea is an admission of

elements,

and

(5) that Defendant knows the minimum and

sentence that may be imposed upon him.
of

the

maximum

In fact, a careful review

transcript of arraignment will show that the

simply in a hurry to get the guilty plea over with.

judge

was

It is clear

that the Court failed to comply fully with the provisions of Rule
11

of

the Utah Rules of Criminal Procedure.

Thus,

the

Court

erred in accepting the Defendant's original guilty plea.
POINT II
THE TRIAL COURT'S VIOLATION OF U.C.A. 77-35-11 SHOULD RESULT
IN THE WITHDRAWAL OF DEFENDANT'S GUILTY PLEA.
The United States Supreme Court in Boykin vs.

Alabama.

395

U.S. 238 (1968), which is the basis for Rule 11 of the Utah Rules
of Criminal Procedure, stateds

7

What is at stake for an accused facing death or
imprisonment demands the utmost solicitude of which
courts are capable in canvasing the matter with the
accused to make sure he has a full understanding of
what that plea connotes and of its consequence.
When
the judge discharges that function, he leaves a record
adequate for any review that may be later sought, and
forestalls the spin-off of collateral proceedings that
seek to probe murky memories* Boykin at 243 and 244.
Further, the Court stated:
It was error, plain on the face of the record, for the
trial judge to accept petitionees guilty plea without
an affirmative showing that it was intelligent and
voluntary. Boykin at 242.
It
Boykin

is clear that the intent of the U.

appears

clear

makes

an intelligent and voluntary

clear that U.C.A.

Rules

plea*

It

77-35-11(e) was formulated to

that determination was made.

also
insure
is

that the Trial Court failed to comply with the mandate

of

same

In the instant case,

an

it

Boykin and of U.C..A. 77-35-11 (e).
the

Supreme Court in

was that the Court should carefully determine whether

individual

that

S.

It is interesting to note that

disclosure requirements are found in Rule 3.6

of Practice in the District Courts and Circuit

the State of Utah.

of

Courts

of

While Rule 3.6 recites all of the elements of

77-35-11(e), it also adds the following requirement:
(c)

the

Determining factual basis for plea.

The court shall not enter final judgment on a plea of
guilty without first determining that there is a
factual basis for plea.
The court shall not enter final judgment on a plea of
guilty without first determining that there is a

8

factual basis for the plea, and that all requirements
of law for the acceptance of a guilty plea have been
met.
A

review

of the record in this matter will show

that

the

above requirement was not met.
This

Court in ££a£fi JSLS^

Bregkentidge,

688 P.2d 440 (1983)

stated:
The court has an undoubted duty to guard against the
possibility that an accused who is innocent of the
crime charged may be induced to plead guilty without
sufficient understanding of the nature of the charge or
the consequence of the plea. Breckenridge at 443.
Further the Court also stated:
Because a guilty plea is an admission of all of the
elements of a formal criminal charge, it cannot be
truly voluntary unless the defendant possesses an
understanding of the law in relation to the facts.

Bceckencidge at 444*
In

Breckenridge the trial court had informed the Defendant

the

that

State had to prove each of the elements of the offense,

stated

the elements of the offense,

asked the Defendant

if

had
he

understood each element, and that by entering a plea of guilty he
was

admitting

further

asked

each and every one of the
if

elements.

the Defendant was guilty of the

The
offense

asked the Defendant if there was a factual basis for that
plea.

and

guilty

Nevertheless, this Court ruled that since the Trial Court

had failed to comply with Utah Rule
that

Court

of Criminal Procedure

the .PA guilty plea was not voluntarily made.

specifically ruled that:

9

This

11(e)
Court

Breckenridge
elements of

did not understand the nature
and
the crime to which he plead guilty,

Breckenridge at 443.
The
no

apparent reason for this ruling was that the record

recited

factual basis from which the Court could have concluded

the

crime occurred,

the

record that Breckenridge understood the nature and

of the crime.

and the Judge failed to make any finding on
elements

It is interesting to note that in the Breckenridge

case the trial Judge did make a finding that Breckenridge
tarily plead guilty.
record.
case,

Defendant
Thus,

quirements

was

In the instant

not even informed of the elements

under the reasoning in Breckenridge,

above

volun-

However, that was insufficient based on the

This Court set that guilty plea aside.

crime.

that

stated

this

Court

should

set

of

the

and the reaside

the

Defendant's guilty plea.
The instant case seems similar to that of Cadwell vs. United
States,

315

F.2d 667 (1963) in which the Ninth Circuit Court of

Appeals stated:
The court in the present case determined only that
appellant's guilty plea was voluntary.
The court did
not
determine
whether the plea was
made
with
understanding of the fnature of the charge1; i.e., the
court took no steps to satisfy itself that appellant
understood 'the meaning of the charge, and what acts
amount
to being guilty of the charge,
and the
consequences of pleading guilty thereto.1
For

the

matter

above reason,
had

made

and also because the Defendant

a request to withdraw his guilty

plea

in

before

sentencing was imposed, the Court set aside the guilty plea.

10

that

Other
whether

courts,

the

stressing

the

importance

guilty plea is voluntarily and

of

deterimining

intelligently

have stated that the failure of a sentencing judge

made

to inform the

Defendant of his consitutional rights before pleading is "per seM
a

violation of federal constitutional rights which mandates

withdrawal of a guilty plea.

See Reddicks vs.

StateF

the

703 P.2d

1039 (OR. App. 1985)
POINT III
THE TRIAL COURT ERRED IN FAILING TO GRANT DEFENDANT'S MOTION
WITHDRAW GUILTY PLEA.
At

the time of arraignment,

the Court asked the

whether he was acting under the influence of drugs,
medication.
page

To which the Defendant answered

4 ) . While

prescription
accident,

w

the

Defendant

alcohol, or

yes M .

(Addendum

the Court then went on to ask whether it was

drug and whether it was a result of

TO

an

a

automobile

Court failed to make any inquiry into whether the

Defendant was in any way impaired by those drugs.

Careful review

of the transcript of arraignment seems to indicate that Defendant
was under some disability.

For example, when the Court asked the

Defendant

whether the plea bargain was according to

standing,

he indicated yes. (Transcript at page 3) However, when

the Court asked him to enter his plea,

his

under-

he stated that he did not

understand what the prosecutor was explaining. (Addendum page 3 ) .
Then,

during

the

Court's explanation,
11

the Defendant makes

an

unintelligable
Court
was

statement,

(Addendum

page 4).

Then when

asked the Defendant if he was pleading guilty
in

fact guilty of the offensef

hesitation,

because

the Defendant replied

the
he
with

indicated yes and then attempted to make a statement

which was cut off by the Court.

The trial court then ended

the

arraignment hearing with the gratuitous statement that the Defendant understood the nature of the plea.
At the next hearing,

held December 22, 1983, Defendant made

a request to withdraw his plea of guilty.

The following from the

transcript is particularly instructive:
Mr. Holt': Yes, your Honor. My client desires at this
time to ask me to withdraw his plea of guilty.
He
feels at the time that he entered the plea of guilty
that he was under the influence of medication and he
would like to have this matter withdrawn at this time
and set for trial.
The Court:
Motion denied.
He was asked specifically
if he was under any medication —
The Defendant:
The Court: —

And I replied "Yes".

Or alcohol or drugs and he said no.

The Defendant:
If your Honor will review the
you will find that I said yes.

record,

Mr. Holt: He did say yes, your Honor.
The Court: And I asked you if he was on medication and
I asked you if it was prescribed and you said yes.
The Defendant:
The Court:

Yes, I was on prescribed medication.

The motion is denied.
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(Addendum page 7)

It is ciibcu. I
correct

i "In

i .' ronj,

tlMt (tie trial Judge did r.<vr !~ ^ e >.*J

recollection ot the facts,

<. i^ o \ • apparent ;L

xevjfw i ( tin linnaoript of sentencina rn-r 1 h- Defendant die not
have

a

recollection ot uie i *

proper

remember

certain

questions

* - -

which the Judge

ti'i6

ask

cu: n M/U

(Adderdun. payiL I1)
. It

also appear that the Defendant; in Layman 1

would

was-., HI i f ewipt i tin
failed
that

I o
his

brinm fn t h e C o u r t ' s a t t e n t i o n

I », w i i h I lit- pM«v i,., nuui

OJIHI

mental

voluntary

h

that

II, < /'

I«I.

i» i w
h<..ui

77- is -1 1 |-i I ninl

s t a t e w a s such that he c o u l d n o t h a v e

nii.eJ I ujuii pii

it

i'«*j#•-* addendum page 6 ) ,

otcule

The

j

trial

Judge at that point seemed to indicate a lack ot understand LNO ot;
the

foil nature of the questions which he was to ask a Defendant

when

determining

volutarily

made

requi i:einei :its

whethei a ijuiJty plea

wis

intelligently

since he indicated only three of

v- H I I OI I II I II 11 „ i . i" ,

the

^ 7-35-11 (el

and

numerous
The J11 d > H • o i ni,

however, indicate that the matter would he * on)inued dud Ili I M M *
Motion

would be taken under advisement untiJ he could verity the

facts*

A nevifro i I I In leoon! U I i i « in

fication

was

made,

At the next hearii-y

denied Mih H<it h m without explanation o
page 12) •
matter
whici

Prom a careful teview « I I h

-

ver, "'hat no veri-

L.-C COuit

comment

summarily
. Addendum
•

in which Judge Palmer handled each of the ti^eeedings
i«n

Wo1 L; was d (»<itty

Mint m

13

-^ ~-1 •/
in

[ecu consideration of M r .

Wellfs Motion to Withdraw Plea was made, and that the Trial Court
abused its discretion in summarily denying Mr. Wells1 Motion.

It

is apparent that the Trial Court violated not only the letter

of

the law,
in

but the spirit as well.

Sufficient cause was set forth

the record on which the Judge,

his

duties,

required
Court

should

in the reasonable exercise of

have determined that interests

a withdrawal of the guilty plea.

to make that ruling,

of

justice

The failure

of

the

should now be remedied by this Court

by granting the Defendant's request to withdraw his guilty plea.
POINT IV
THE FAILURE OF THE STATE TO COMPLY WITH THE PLEA BARGAIN
AGREEMENT SHOULD RESULT IN SETTING ASIDE DEPENDANT'S GUILTY PLEA.
In
set

addition to the grounds stated above,

aside the Defendant's guilty plea due to the failure of

State

of Utah and/or its agents to comply with the plea

arrangements originally made between Mr.
Defendant,
will

this Court should

and

bargain

Holtf Trial Counsel for

the Davis County Attorney's office.

The record

show that the guilty plea is conditioned on several

including:

(1)

the

would

State

That the State would dismiss Count 2,
join

in a 402 Motion

if

leniency.

items,

(2)

Defendant

previous record concerning obtaining prescriptions or
substances, and

the

had

That
no

controlled

(3) That the pre-sentence report would recommend

(Addendum pages 13 through 14).

the transcript of sentencing on January 19,

It is apparent from
1985,

that the pre-

sentence report recommended jail time and that the State
14

changed

its

participate !" • - .; Motion upon

recorc be m y
issue

entiieij- "^.td

has nor previously come before this Ct>u*t.,

rul i

. =

bargain
See,

. :C£1J£2AV,

^

Based upor» tie above
asicl>

j

. ; • . ^ -i

•

^inec

t

*

.

ippellant

, ljA'lbD t M b .

,

..ourtb1

ion-honored

JS sufficient grounds for setting asu;e a

, ^ _

Defendant's

out. ^

plea

. . * -

^7J,_

quests tha* ' h? Court set
.-t trial*

*c

i April,

J/J86,

MCCULLOUGH, JONES, JENSEN & IVINS

Philip G. Jones
Attorney for Appellant
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ADDENDUM

16

COPU
IN THE SECOND JUDICIAL DISTRICT COURT

STATE OF UTAH

3
4
5

STATE OF UTAH,
rcin,.:-)a! 'ction No. 2-4402
P taintiff,
vs.

REPORTER'S TRANSCRIPT
OF ARRAIGNMENT PROCEEDINGS

ABE LEVI WELLS,
9

Defendant.

20
11

12
IIS

BE IT REMEMBERED that on Thursday, December 1, 1983
t.'ie Hbove-e;-t J ? i ed action came on for Arraignment in the

14 Second Judicial District Court m

ana • -t ?a LS County/ Si ate

15 of Utah, before the HONORABLE J. nuFFY PALMER, Presiding.
16
* * * * *

IV
18

h. ? £ R t ? & N c ?, s.

19

For the Plaintiff:

MELVIN C. WILSON
Assistant Davis County Attorney
Davis County Courthouse
Farmington, Ut.
84025

For the Defendant:

SCOTT W. HOLT
Public Defender
Attorney at Law
26 North Main Street
Layton, .Ut.
84041

21
22
23
24
25

1

WHEREUPON, THE FOLLOWING PROCEEDINGS WERE HAD AND

2 ENTERED OF RECORD OF THE ARRAIGNMENT, DECEMBER 1, 198 3:
3

(TIME:

8:30 a.m.)

4

THE COURT:

5

(Counsel and defendant appear before the Bench)

6

THE COURT:

7

State of Utah versus Abe Levi Wells.

Is your true and correct name, Abe Levi

Wells?

8

THE DEFENDANT:

9

THE COURT:

Yes, sir.

That's the name under which you desire thij

10 matter to proceed?
11

THE DEFENDANT:

12

THE COURT:

13

THE DEFENDANT:

Yes, sir.

Also known as David Martinez and Abbel Wel]Ls?
Well, where the Abbel Wells comes from)

14 is Abe L. Wells.
15

THE COURT:

Okay, I will hand you a copy of the Information

16 and ask the Clerk to read the same.
17

(Whereupon, the Clerk

then read in open court the

18 information, completely, after which the following proceedings
19 were had:)
20

THE COURT:

Jane, I think you ought to note on this

21 Abe Levi Wells, and if we can made a note of it, it is
22 Abe Levi Wells.
23

Now, Mr. Wells, did you hear the Information as it

24 was read to you?
25

T H E DEFENDANT:

Yes, sir.

I I

THE COURT ;

hid yuu understand it?

2!

THE DEFL

3 I

THE COUR"; : '*h.H--. to u:ie crime of Obtaining a yrescr < pt;|on

4

Uiidol False Prei-HMM-

6

your plea. Guilty oi v^4- Guiir.v?

€• j

MR. HOLT.
he is willing t^

?
8

a lelor.- ol the third degree, what is

ijor »op,u r we have a plea negotiation that|

accept

MR. WILSON

- -. understanding, Your Honor, the

I
9

Defendant «^, .

.^^

-

"' * --. s charged.

The State

10 will Move to Dismiss Count ivc.
11

A- .

'K-

.ime of Sentencing, if the

12 Defendant has no previous recutu o.* concerning obtaininq
13| prescripts:,-- or controlled substances, that we will concur in
14 a 402 Motion at: that. time.
15
THE COURT: Is that your understand?
16

Ml<. MOLT1;

1?

THE COURT:

18

THE r< C^ENPA NT:

19

THE COURT • The11 t o t he c r i • o <_ i

"Yes( t ti.j

.derstanding, Judge.

Is that your understanding?
Y e s, You• Honor.
• is Ldi . n : , P re s c r ip11on

20 Under Faise Pretenses, Count One, what; is your piea, Guilty or
21 Not Guilty?
22

THE DEFENDANT: If I may ask f K s Court, T don't quite
understand what he was ^xpl^inmq at the time of the Sentence?

24

THE COURTS

What he is saying is you pieao .••uilr.y

o

^ j C o u n v une and : ^ rv-js moved me upon a plea of Guilty to Count One

1 to dismiss Count Two.

But I wouldn't do that until I found

2 out what you are going to do with Count One.
3

THE DEFENDANT:

I understood that it's what he add.ed

4 on to.
5

THE COURT:

Then he said at the time of Sentencing if

6 your report is as clean as it's been represented, he would join
7 in a Motion, a 402 Motion and your attorney can explain what
8 a 402 Motion is.
9

THE DEFENDANT:

10

THE COURT:

Okay.

Yes, I understand, it, Your Honour.

All right.

To the Crime of Obtaining

11 a Prescription Under False Pretenses, what is your plea,
12 Guilty or Not Guilty?
13

THE DEFENDANT:

14

THE COURT:

Guilty.

Are you pleading Guilty to that because yox}

15 are in fact guilty of the offense?
16

THE DEFENDANT:

17

THE COURT:

Ahh, yes, Your Honor.

Do you understand —

I would like

excuse me.

—

Do you

18 understand that it carries with it a penalty offense and you
19 understand that you would not have a jury trial or bring witness^
20 in

your own behalf or confront the witnesses brought in by

21 the State?
22

THE DEFENDANT:

23

THE COURT:

Yes, Your Honor.

Are you acting under the influence of

24 drugs, alcohol, or medication at this time?
25

THE DEFENDANT:

Yes, Sir.

THE COURT:

Any prescription drugs?

?. j

THL DUFtiNDANT:

*

THF! COURT:

Vuo.

And it was an automobile accident or what?

THE DF:PRNDANT
5

THE COURT:

Yr sf s>xr .

All right

T>e ,:.:;. : m e *

.* . r

^*." -

c

rat' :•• *-••- mature of the plea, the Plea of Guilty may be
A K

=ised upon t ^ ^- ;.puJdtioii dnd Mot icn of the

cntereu*

Countv ^tcr r j

•. nunr >

Providing False Information to Police

Continue the matter until •-- H

FH'jB-.'• ;•-N
THE COURT:

;

-

'

-member 22nd•

December 22nd at 1 ; M)

*-&\ in = lid morninq .-J = 'j " 00 o1 clock*

- no, thni *, J i L.-C-

All law amd Motion on the

22nd will be in the morning, for tne t^rpos- * t ^entencug.
Now, make an appointment with this young lady or
16 whoever ar; ;^t.r

"he best results

17 he can get.
u r'P

19

(Whereupon, u I*- ^rici-jJv. _> .. ,.- *.i JI;SCL .:.•(. . -

*

20 Arraig runen». pi oceedings .)
21
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* * * * * * * *

1 I

WHEREUPON, THE FOLLOWING PROCEEDINGS WERE HAD AND

2 I ENTERED OF RECORD:
"*> • (TIME; 1:30

p.m.)
SENTENCING

S i

THE COURT;

<5 ; Mr „ Ho It,

State of Utah versus Abe Levi Weiis.

this is th-

time set for Sentencing, any

7 j reason known to eithei of you why sentence c
''•'•':T

MF . HOL'l:

v

mr

H<

influence of medication

;

-;

.•

or Guilty

•

...

.

p'.sseo ?

" client desires af this

^ i time to ask me to withdraw nis ...._•.
10 time that he entered the p}?&

legal

•"-

that he was under

, . ..

r-\ f-.-the

i have this matter

12 withdrawn at this time and set for a trial.
13

THE .COURT?

Motion denied-.

14 if he was under any medication
THE DEFENDANT:

16

THE COURT: —- or o __;,.... .

17

THE DEFENDANT:

;i8 you will find that

specifically

—

15

An*

He was asked

T replied

"Yes".

If Your Honor wil": review the record/

I said yes.

19

MR« HOLT:

20

THE cnnPTi

He did say y e s , Your Honor.
*.:'.:* 1 -isked you JL£ he was on medication

21 I asked yoo if it was prescribed and you sa;.3 yeo.
22

THE DEFENDANT:

23

THE COURT:

Y^S

: was on prescribed

'i u-> M-.JIIO*

:

l^uu

medication,

• * >ga] reason

24 why he should not be sentenced at this time?
<&0

THE DEFENDANT:

Yes,

My Guilty plea was entered and

an4

1

accepted in this court without the constitutional rights that I

2 had the right to be tried by the jury, to have witnesses
3

cleared before me and to cross examine those witnesses before

4 me.
5

THE COURT:

Do you recall that I asked you if you

6 understood your pleading guilty, that I asked you if you were
7 pleading guilty because you did it and you said yes?

I asked

8 J you if you understood that you gave up the right to a jury
9 trial and to confront the witnesses brought in by the State and
10 I
11

said, do you understand that?
THE DEFENDANT:

If Your Honor will review the record,

12 that was not stated.
It wasnft stated, huh?

13

THE COURT:

14

THE DEFENDANT:

Also, if Your Honor might look, you

15 might have a record from my physician that I was also aside
16 from under the influence of prescription medication for being
17 hit by a car and major surgury, I was also under a great deal
18 of emotional distress at that time.
19

THE COURT:

20

THE DEFENDANT:

I don't have any report from the doctor heife.
Christmas rush might have just slowed

21 up the mail.
22

THE COURT:

23

THE DEFENDANT:

I beg your pardon?
The Christmas rush might have just

24 slowed up the mail.
25

THE COURT:

I will continue this matter to the 12th

1

and see if I can get any varification of the facts and then

2 we will take your motion under advisement until that time.
3

MR. HOLT: Okay.

4

THE DEFENDANT: Your Honor, may I ask, if it please

5

the Court, ahh, I was arrested for this charge on the 5th of

6

November and I was released on my own recognizance on the 7th

7

of November under the condition that I report to my parole

8

officer daily.

9

laws and I am, I need physical therapy for my leg.

I upheld that and I maintained, I broke no
I need

10 doctors appointments and so much and I was doing everything.
11 I missed one appointment because I was physically unable to get
12 there but I called his house, I called his home, and he had me,
13 ahh, detained in tSie Weber County Jail for 11 days pursuant to
14 the Interstate Compact with New Mexico. He has held me for
15 15 days without a parole violation hearing.

I have not been

16 given one. I have been held past the 15 days and he's tampered
17 with documents in the effect that in order to the Weber —
18

THE COURT:

I am not going to hear the matter now.

19 You are being held on this charge.
20

THE DEFENDANT:

Right, this was the same one I was

21 released on is on this.
22

MR. HOLT: Judge Bean took away his own recognizancec

23 I advised the defendant that I would make a motion that
24 perhaps the Court would consider reducing bail at this timec
25

THE COURT: No, not at this time for this offense•

1
2

Continue this to the 12th at 1:30.
THE DEFENDANT: Would Your Honor consider directing

3

the A.P.&P. department.to release their hold on me pursuant

4

to the Interstate Compact?

5
6
7
8
9

THE COURT:

It wouldn't change it at all because I'm

holding you until such time as I consider your motion.
THE DEFENDANT: Well I would ask to place the bail,
Your Honor, —
THE COURT: No, I'm not going to change that because

10 I don't know anything about that, it's not before me. Whoever
11 revoked your bail.
12

(Whereupon, the proceedings were concluded.)

13
* * * * * * * *

14
15
16
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1

WHEREUPON, THE FOLLOWING PROCEEDINGS WERE HAD AND

2

ENTERED OF RECORD:

3

(TIME: 1:30 p.m.)

4

SENTENCING

5

THE COURT:

6

MR. HOLT:

State of Utah vs. Abe Levi Wells.
May I inquire, Your Honor, whether —

let's

7

see, Mr. Summers has basically revised his recommendations from

8

the time that we were here before.

9

THE COURT:

10

MR. HOLT:

Mr. who?
Mr. Summers.

He was the Probation Officer.

11 Has he talked with Your Honor at all about this matter?
12

THE COURT:

13

MR. HOLT*

No, Mr. Summers has not, no.
I had an understanding with him is why

14 I'm making inquiry.
15

THE COURT:

16

MR. HOLT:

17

THE COURT:

No, he never did.
All right.
Anything you have to say prior to the

18 passing of sentence?
19

MR. HOLT:

Yes, Your Honor.

This matter, there was a

20 motion made the last time we were before Your Honor to withdraw
21 the Plea of Guilty, and Your Honor took that motion under
22 advisement with anticipation of having that matter ruled on
23 today and we would like to know what Your Honor has decided on
24 that.
25

THE COURT:

Denying the Motion.

1

MR. HOLT:

Okay.

Ahh, I had an understanding with

2

Mr, Summers with regards to advised recommendations for this

3

Court and I thought it was a firm and binding understanding

4

and I want, for the purposes of the record at least, to

5

recite thate

6

The understanding is as follows:

Mre Summers basicalljy

7

it appeared and I'm not saying this is the pure truth, but had

8

changed some official papers of the Court in committing Mr.

9

Wells to jail.

In discussing this matter with him and rehearsin

10 Mr. Wells performance while he was on probation, ahh, we agreed
11 that Mr. Wells would be let out on bail which was done with
12 the understanding that he would make a recommendation to the
13 Court and change the recommendation that he had made prior to
14 that time which was the recommendation to have him committed.
15

Ahh, that he would recommend that the matter be

16 reduced to a Class A Misdemeanor and recommend that Mr. Wells
17 be again given another chance on probation.
18

THE COURT:

Since when do probabion officers make

19 the recommendation that a criminal action would be reduced?
20

MR. HOLT:

21

THE COURT:

Pardon me, Your Honor?
I have never heard of a probation officer

221 ever making a recommendation, and they better never make a
23 recommendation to me that it be reduced.

That ought to come

24 through the County Attorney's Office or through the defense
25 counsel but not the probation officer.

I have never heard them

1
2

do that.
MR. HOLT:

That would be part of the recommendations

3

as part of the pre-sentence report with Your Honor with regards

4

to my client.

5

as charged with the State concurring in a 4 02 Motion.

6

motion, I intended to make at this time, that Mr. Wells be

7

sentenced as a Class A rather than a Third as charged.

8

understanding was that Mr. Summers would concur in that.

9

The Court may recall Mr. Wells1 plea as, in

THE COURT:

And my

Do you want to waive to continue this another

10 week to see what Mr. Summers has done?
11 unfair advantage.

And that

I don't want to take any

There has been no recommendation from

12 Mr. Summers of any change of recommendations.
13

MR. HOLT:

I would ask, yes, to pass this and continue)

14 this for a week, Your Honor.
15

THE COURT:

All right, we will pass it for one week

16 and put this so we will have it.
171

(Whereupon, the proceedings were concluded.)
* * * * * * * *

18
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1

WHEREUPON, THE FOLLOWING PROCEEDINGS WERE HAD AND

2 ENTERED OF RECORD:
3

(TIME: 1:30 P.M.)

4
B
6

SENTENCING
THE COURT: State of Utah vs. Abe Levi Wells. This
is .the time set for sentencing, any legal reason why you

7 shouldn't be sentenced?
8

MR. HOLT: Not at this time, Your Honor, there is none

9

THE COURT: Any statements either of you wish to make

10 at this time?
11

MR. HOLT: Yes, Your Honor.

If it please the Court,

12 the Court may recall we have had some difficulty with regard
13 to this sentence. It's been before Your Honor on several
14 occasions.

Last week when it was reset, I represented to the

15 Court that I had had this discussion with Mr. Summers who is
16 my client's parole officer. He is also present in court.
17

As I represented to Your Honor last time I was before

18 the Court, I had talked with Mr. Summers and we discussed my
19 client's situation and what would be a reasonable recommendation
20 to make to Your Honor.

21

I felt that, ahh, at that time Mr. Summers advised me

22 that he would contact Your Honor and submit another report with
23 a different recommendation as to what should happen with
24 Mr. Wells.
25

Subsequent to last week I have had, I talked with him

1

in fact today.

2

feels that the recommendation that he made prior is the one

3

that he wants to stand with at this time.

4

He advised me that he has changed his mind and

However, Your Yonor, Your Honor has no background or

5

no knowledge of my client or his situations or his history

6

other than what the, Mr. Summers has prepared for, Your Honor.

7 I

I would feel at this time, based upon my conversations

8 with Mr. Summers, that what Your Honor has before it is not
9 fair or straight forward or correct representations of my client
10 with his dealings and history.
11

I would move at this time, Your Honor, that another

12 probation or parole officer be appointed to make a recommendation
13 to Your Honor in order that my client would have a fair and
14 impartial representative.
15

THE COURT:

What makes you think it isn't fair and

16 impartial?
17

MR. HOLT:

18

THE COURT:

19

MR. HOLT:

20

THE COURT:

21

MR. HOLT:

Well because it doesn't contain

—

He got the information from Mr. Wells.
Well, I think Your Honor would know

~

And it's public record.
You would know from my reputation that I8m

22 not making this if I don't believe in it. He's been a good
23 parolee.

He's reported favorably.

I have got a motion before

24 Your Honor on a 402 Motion that the State has concurred in as
25 the results of a plea bargain.

There is an extreme amount of

1 mitigating circumstances in this charge. Ahh, I don't think
2 those things are fair or accurately set forth in the agent's
3 letter to Your Honor. Ahh, and because of the problems with
4 Mr. Summers and my client and there dealings, I don't think
5 we are getting a fair and unbias objective look at my client.
6

THE COURT: Mr. Wilson?

7

MR. WILSON:

The only comment I would make, Your Honor

8 is first of all the State's 402 Motion was contingent upon the
9 record being clean as represented at the time of the initial
10 arraignment. That was my notes, Your Honor, at that time,
11 and that was the recommendation I made to the Court at that time
12

MR. HOLT: That's not correct.

13

MR. WILSON: Furthermore, Your Honor, I think counsel

14 may have a disagreement with the recommendations made by
15 the Adult Probation and Parole and can develop whatever informa16 tion he feels ought to be presented to the Court on behalf of
17 his client.

I don't think it's incumbent upon Adult Probation

18 and Parole to develop certain information at his insistence
19 and request.

I think that would make them an agent of the

20 defense attorney as well as if the prosecution were able to do
21 that.
22

So I would submit it on that basis.
MR. HOLT: I would agree with Mr. Wilson that it should

23 be fair and not slanted by defense attorney or by the prosecution
24 but I don't think the Court's got the correct information and th^
25 correct facts and his background.

THE COURT:

W e l l then M r . W e l l s h a s a r i g h t to give

the p r o b a t i o n officer e v e r y i n f o r m a t i o n h e w a n t s .
MR. HOLT:

W e are dealing with a parole officer, not

a p r o b a t i o n o f f i c e r and t h e a g e n t that w r o t e t h e r e p o r t to t h e
best of m y k n o w l e d g e , is M r . Summers from w h a t I h a v e seen.
This isn't coming through probation.
THE COURT:

M r . Johnson?

MR. JOHNSON

(PROBATION O F F I C E R ) :

THE COURT:

C a n y o u give m e a n o t h e r study o n him?

Yes.

y

MR. JOHNSON: Yes, we can.

i

THE COURT: How long will it take?

3

MR. JOHNSON: Well, it would be three weeks to the 9th

3

THE COURT: To the 9th of February.

4

Now Mr. Wells, I don't like doing this but I think

5 you are pulling my leg.
6 I hope you are not.

I think you are being cute with me.

All I want is what I have always found in

7 my probation officers is fair and impartial reports.
8

Now, you have every opportunity to give them the

9 information that they can check out.
!0

THE DEFENDANT: Your Honor, if I could submit to
this Court, there is a conflict of personalities or a prejudice

!2 that rests towards myself with Mr. Summers.

I had no personal

J3 contact with him whatsoever, ahh, at all, for over a year's
24 time and now when I needed him, I'm to busy, I have to do this,
»5 just —

1

THE COURT:

I'm going to give you that chance but don'f

2 come back in here if you don't give them the correct information] don'
3 come back in here and say I'm being picked on.
4

THE DEFENDANT: Yes, sir.

5

THE COURT: This Court tries to be fair, but I expect

6 you .to be fair with me too.
7

THE DEFENDANT:

I have been a hundred ten percent

8 more than cooperative all I can, Your Honor, and also on the
9 402 Motion, ahh, with the district attorney that was handling
10 it at the time, his exact reports were, if you do not have any
11 prior record of these prescriptions, have a prescription like
12 this, we will go along with the 402, not my prior record because
13 they all knew I was on parole.
14

THE COURT: Both defense counsel and the County Attorneys'

15 Office know that I never grant a 402 Motion until you prove
16 yourself that you can behave- yourself out on probation. I
17 just plain don't grant that.

I'm not going to reward you for

18 committing a crime and that's what this amounts to if I give
19 you a 402 and they have already reduced it down.

I will not

20 do that. I never have and as long as I'm on the bench I never
21 will and I don't think it's right.
22

MR. HOLT: But if he's not given an opportunity to

23 prove himself, then we have some difficulties.
24

THE COURT: He was given an opportunity on parole and

25 committed another crime and that's the problem.

1

MR. HOLT:

2

some mitigating circumstances.

3

THE COURT:

4

That's what I am saying today but there are]

I have heard that.

I have heard enough

of that, I will give him a chance to prove it.

5

THE DEFENDANT:

6

THE COURT:

7

MR. HOLT:

8 I

THE COURT:

9

MR. HOLT:

Thank you, Your Honor.,

All right?
Which agent will be assigned?
I must have taken soft pills this morning
No, I think the interest of justice will

10 be done here.
11

THE COURT:

Mr. Wells, you make an appointment here

12 like I told you here before you leave.
13

THE DEFENDANT:

Over here?

14

THE COURT:

15

MR. HOLT: You can have him go through the intake,

He is right here, I want you to do it now.

16 the normal intake, I will be satisfied with that.
17

THE COURT:

I have appointed my probation officers

18 to do that and that's what I expect to be done.
19

MR. HOLT:

Thank you, Your Honor.

20

MR. JOHNSON: (Probation Officer)

Your Honor, just

21 for the record, we will call the Ogden Office and whoever is
22 next on the rotation list for pre-sentences, —
23

THE COURT:

Is that where he is, you are living in Ogdfen?

24

THE DEFENDANT:

25

THE COURT:

Yes, sir.

All right.

1
2
3 J

THE DEFENDANT:

So I should contact the Probation

Department.
(Whereupon, the proceedings were concluded.)
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1

WHEREUPON, THE FOLLOWING PROCEEDINGS WERE HAD AND

2

ENTERED OF RECORD:

3

(TIME: 1:30 p.m.)

4

SENTENCING

5

THE COURT:

Abe Levi Wells*

6

MR. HOLT:

7

THE COURT:

8

(Whereupon, Mr. Holt approached the Bench and handed

9

a document to the Court, after which the following proceedings

May I approach the Bench, Your Honor?
You may.

10 were had:)
11

THE COURT:

12

MR. HOLT:

Anything else?
No, Your Honor, I think that the Court has

13 been given an updated report and my client is working, but I
14 think that should be indicated and reflected in the report,
15 Your Honor.
16

Maybe I should comment, too, that the nature of this

17 charge, I

had him plea guilty to a charge which was originally

18 intended for the legislature to basically obtaining prescription
19 under false pretenses and I think the intent went to people
20 who did not have need of that type of thing, or using it for
21 drug type habits.
22
23

This isn't the case in Mr. Wells.

He had an injury and he was in pain.
W as

His error

in giving them not the correct address and not his correct

24 name.

I think he did it more intentionally to try to avoid

25 paying for it because he had quite a few medical bills but the

1

prescription was validly issued and was for a real need for a

2

real situation.

'3

Everytime he's been before Your Honor he's been on

4 J crutches and I don't think the Court wants to role up his
pant leg but he has a scar that starts here and goes down about

6 I to there and it was a serious accident that he did have, Judge.
7

I would recommend that the defendant be given a chance to

8

prove himself worthy on probation.

9

He had been going and keeping all appointments and

10 since this accident took place, I think he has shown through
11 his, well, his attempts to head off going to prison, that he
12 really wants a chance.
13

THE COURT?

We all want another chance when they are

14 standing where Mr. Wells is.

I know all of the years I have

15 been practicing or on the bench that they didn't want to go
16 and they could repent real quick right there.
17 he just did it because of pain.

I don't believe

I think he has a drug problem

18 and I don't think he can resolve that drug problem until he
19 faces it, admits it, and works
20

THE DEFENDANT:

on it.

I was paroled from the penitentiary

21 in Mew Mexico in August of 1982.
22 drug offenses*

I spent three years there for

When I came here I voluntarily put myself into

23 the Weber County drug and alcohol program and I successfully
2^ went through that program.
2^

Ahh, my main problem started not just with the car

1, accident, but with the girl that I'm sure you have become aware

2 I of in reading about me, and, ahh, this incident that took place
3

here, it took place two and-a-half weeks after my surgery

4

and I was hit directly in my car so it was serious. And I

5

hadn't been involved in any drugs or this and that and my

6

counseling has been going fine and I have been recommended to

7

terminate my counseling.

8
9

I would ask that, you know, after this incident that
Dr. Brewer did prescriptions on his own, two additional

10 prescriptions. But that night, the night of the 4th, the night
11 before I went to .the hospital, I was just in a lot of pain
12 and I called Dr. Brewer and I called him the next morning and
13 later he just told me, I just had a bad- day and, ahh, it was
14 something that I just didn't handle right and I know I didn't
15 handle it right. But it's, ahh, as I told the doctor when
16 I saw him that morning, I have had demerol and potent narcotics,
17 but I don't need any of those, I just need something for like
18 to moderate pain because I was having trouble sleeping. This
19 was only two and-a-half weeks after surgery.
20

But in addition to the past drug problems, I did once

21 again contact my case worker, Keven Coopman at Weber County
22 Drug and Alcohol, and he was willing to receive me back into
23 the program for as long as he feels is necessary.
24

THE COURT: Okay.

I just don't think the Court can

25 go with it. It's going to be the Sentence of the Court that

1

you serve from zero to five years in the State Penitentiary,

2

beginning forthwith.

3

THE DEFENDANT:

Your Honor, I'm working for

4

Mr. Ekstrom, I believe you know his uncle.

He is paralized

5

from the shoulder down and he is with me.

6

a little bit late so I wasn't able to assemble his stuff to

7

bring him to court.

We were just running

Would I be able to continue on my bond

8 I for a day or two days?
9
10

THE COURT:

No, the longer we put it off the worse

it gets and this has been riding along for a long time.

This

11 is it.
12

THE DEFENDANT:

13

THE COURT:

14

THE DEFENDANT:

May I add one thing, Your Honor?

What?
I mean emphasizing the matter, I have

15 been out for 18 months and I have maintained full-time employment
16 or full-time school, and the nature of this was, if I had just
17 given them my real name I wouldnft be here today.
18

19
2®

THE COURT:

It's over, Mr. Wells, that's the Order

of the Court.
(Whereupon, the proceedings were concluded.)

21

* * * * * * * * * * *

22
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23
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25 and foregoing transcript consisting of six pages, is a complete

1
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77-35-8
examination If the magistrate does not find
probable cause to believe that the crime charged
has been committed or that the defendant
committed it, the magistrate shall dismiss the
information and discharge the defendant The
magistrate may enter findings of fact, conclusions
of law and an order of dismissal The dismissal
and discharge shall not preclude the state from
instituting a subsequent prosecution for the same
offense
(2) At a preliminary e x a m i n a t i o n , the
magistrate upon request of either party, may
exclude witnesses from the courtroom and may
require witnesses not to converse with each other
until the preliminary examination is concluded On
the request of either party the magistrate may
order all spectators to be excluded from the
courtroom
(3) If the magistrate orders the defendant
bound over to the district court, the magistrate
shall exciuie in writing a bind over order and shall
forthwith transmit to the clerk of the district court
all pleadings in and records made o f the
proceedings before the magistrate, including
exhibits, recordings and the typewritten transcript,
if made, in the magistrate's court
(e) Whenever a magistrate commits a defendant
to the custody of the sheriff, the magistrate shall
execute the appropriate commitment order
( 0 When a magistrate has good cause to believe
that any material witness in a case pending before
him will not appear and testify unless bond is
required, he may fix a bond, with or without
sureties and in such sum as he may deem proper,
for the appearance of the witness If the witness
fails or refuses to post the bond with the clerk of
the court the magistrate may commit him to jail
until he c o m p l i e s or is o t h e r w i s e legally
discharged If the witness does provide bond when
so required, he may be examined and crossexamined before the magistrate in the presence o f
the defendant and his testimony shall be recorded,
whereupon he shall be discharged If the witness
thereafter is unavailable or fails to appear at any
subsequent hearing or trial when ordered t o d o s o ,
the recorded testimony may thereafter be used at
the hearing or trial in lieu of the personal
testimony of the witness
19M
77 35-* Rule 8 - Appointment of counsel.
A defendant charged with a public offense, other
than an infraction, who is indigent and unable to
obtain counsel has the right to court appointed
counsel if he faces a substantial probability of
deprivation of liberty, or the right to represent
himself
IMJ
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or information The procedure shall be the same
as if the prosecution were under such single
indictment or information
(d) If it appears that a defendant or the
prosecution is prejudiced by a joinder o f offenses
or defendants in an indictment or information, or
by a joinder for trial together, the court shall
order an election of separate trials of separate
counts, or grant a severance of defendants, or
provide such other relief as justice requires
A defendant's right to severance of offenses or
defendants is waived if the motion is not made at
least five days before trial In ruling on a motion
by defendant for severance, the court may order
the prosecutor to disclose any statements made by
the defendants which he intends to introduce in
evidence at the trial
in*
77-35-10. Rule 10 - Arraignment.
(a) Upon the return of an indictment or upon
receipt of the records from the magistrate
following a bind-over, the defendant shall
forthwith be arraigned in the district court
Arraignment shall be conducted in open court and
shall consist of reading the indictment or
information to the defendant or stating to him the
substance of the charge and calling on him to
plead thereto He shall be given a copy of the
indictment or information before he is called upon
to plead
(b) If upon arraignment the defendant requests
additional time in which t o plead or otherwise
respond, a reasonable time may be granted *
(c) Any defect or irregularity in or want or
absence o f any proceeding provided for by statute
or these rules pnor to arraignment shall be
specifically and expressly objected to before a plea
of guilty is entered or the same is waived
(d) If a defendant has been released o n bail, or
on his own recognizance, prior to arraignment and
thereafter fails to appear for arraignment or trial
when required to d o so, a warrant o f arrest may
issue and bail may be forfeited
ittt

77-35-11. Rule 11 - Pleas.
77-35-9 Rule 9 - Joinder of offenses and of
(a) Upon arraignment, except tn case of an
defendants
(a) Two or more offenses may be charged in the infraction, a defendant shall be represented by
counsel,
unless the defendant waives counsel in
same indictment or information in a separate
count for each offense if the offenses charged arise open court, and shall not be required t o plead
out of a cnminal episode as defined in section 76- until he has had a reasonable time t o confer with
1-401 A felony offense and a misdemeanor counsel
(b) A defendant may plead not guilty, guilty, no
offense may be charged in the same indictment or
contest, not guilty by reason o f insanity or guilty
information if
and mentally ill A defendant may plead in the
(1) They arise out of a criminal episode, and
(2) The defendant is afforded a preliminary alternative not guilty or not guilty by reason of
hearing with respect to the misdemeanor along insanity If a defendant refuses to plead of if a
defendant corporation fails to appear, the court
with the felony offense
(b) Two or more defendants may be charged in shall enter a plea of not guilty
(c) A defendant may plead no contest only with
the same indictment or information if they are
alleged to have participated in the same act or the consent of the court

(d) When a defendant enters a plea of not guilty,
the case shall forthwith be set for trial Defendants
unable to make bail shall be given a preference for
an early trial In non-felony cases the court shall
advise the defendant, or his counsel, of the
requirements for making a written demand for a
jury trial
(e) The court may refuse t o accept a plea of
guilty or no contest and shall not accept such a
£leajtmtiHhejcourt has made the findings
(1) That if the defendant is not represented by
counsel he has knowingly waived his right to
counsel and does not desire counsel,
(2)JD? at tittjjleajs vpluntarilyjnade,_
(3) That the defendant knows he has rights
against compulsory self-incrimination, to a jury
trial and to confront and cross-examine in open
court the witnesses against him, and that by
entering the plea he waives all of those rights,
(4) That the defendant understands the nature
and elements of the offense to which he is entering
the plea, that upon trial the prosecution would
have the burden of proving each of those elements
beyond a reasonable doubt, and that the plea is an
admission of all those elements,
(5) That the defendant knows the minimum
and maximum sentence that may be imposed upon
him for each offense to which a plea is entered,
Including the possibility ^>f |he_jmpoiit^2i? f
consecutive sentences, and
(6) Whether the tendered plea is a result of a
prior plea discussion and plea agreement and jfjo,
what agreement has been reached
IT it appears that The prosecuting attorney or any
other party has agreed to request or recommend
the acceptance of a plea to a lesser included
offense, or the dismissal of other charges, the
tame shall be approved by the court If
recommendations as to sentence are allowed by the
court, the court shall advise the defendant
personally that any recommendation as to sentence
is not binding on the court
(0 The judge shall not participate in plea
discussions pnor to any agreement being made by
the prosecuting attorney, but once a tentative plea
agreement has been reached which contemplates
entry of a plea in the expectation that other
charges will be dropped or dismissed, the judge,
upon request of the parties, may permit the
disclosure to him of such tentative agreement and
she reasons therefor in advance of the time for
tender of the plea The judge may then indicate to
the prosecuting attorney and defense counsel
whether he will approve the proposed disposition
Thereafter, if the judge decides that final
disposition should not be handled in conformity
with the plea agreement, he shall so advise the
defendant and then call upon the defendant to
either affirm or withdraw his plea.
i*u

shall be raised at least five days prior to the trial
(1) Defenses and objections based on defects
in the indictment or information other than that it
fails to show jurisdiction in the court or to charge
an offense, which objection shall be noticed by the
court at any time during the pendency o f the
proceeding,
(2) Motions concerning the admissibility of
evidence,
(3) Requests for discovery where allowed,
(4) Requests for severance o f charges or
defendants under Rule 9, or
(5) Motions t o dismiss on the ground of
double jeopardy
(c) A motion made before trial shall be
determined before trial unless the court for good
cause orders that the ruling be deferred for later
determination Where factual issues are involved
m determining a motion, the court shall state its
findings on the record
(d) Failure o f the defendant to timely raise
defenses or objections or to make requests which
must be made prior to trial or at the time set by
the court shall constitute waiver thereof, but the
court for cause shown may grant relief from such
waiver
(e) Except in justices' courts, a verbatim record
shall be made o f all proceedings at the heanng on
motions, including such findings of fact and
conclusions of law as are made orally
( 0 If the court grants a motion based o n a defect
in the institution o f the prosecution or in the
indictment or information, it may also order that
bail be continued for a reasonable and specified
time pending the filing o f a new indictment or
information Nothing in this rule shall be deemed
to affect provisions o f law relating to a statute of
limitations
(g)(1) In any motion concerning the admissibility
of evidence or the suppression o f evidence
pursuant to this section or at trial, upon grounds
of unlawful search and seizure, the suppression of
evidence shall not be granted unless the court finds
the violation upon which it is based to be both a
substantial violation and not committed in good
faith The court shall set forth its reasons for such
finding
(2) An unlawful search or seizure shall in all
cases be deemed substantial if one or more of the
following is established by the defendant or
applicant by a preponderance of the evidence
(i) The violation was grossly negligent,
willful, malicious, shocking to the conscience of
the court or was a result of the practice of the law
enforcement agency pursuant to a general order of
that agency,
(u) The violation was intended only to
harass without legitimate law enforcement
purposes
(3) In determining whether a peace officer was
77*35-12. Rule 12 • Motions.
acting
in good faith under this section, the court
(a) An application to the court for an order shall
be by motion A motion other than one made shall consider, in addition to any other relevant
during a trial or heanng shall be in writing unless factors, some or all of the following
(i) The extent o f deviation from legal search
the court otherwise permits It shall state with
particularity the grounds upon which it is made and seizure standards,
(u)
The extent to which exclusion will tend
and shall set forth the relief sought It may be
to defer future violations o f search and seizure
supported by affidavit or by evidence
(b) Any defense, objection or request, including standards,
(in) Whether or not the officer was
request for rulings o n the admissibility o f
evidence, which is capable o f determination proceeding by way o f search warrant, arrest
warrant,
or relying on previous specific directions
without the trial of the general issue may be raised
pnor to trial by written motion The following of a magistrate or prosecutor, or

in/ i iv*iucu, IIUWLVCI, uiai any uisinct court
and any circuit court by order ot the judge or
judges of the court may exclude that court from
the operation ot this Rule 2.8 in which case an
alternative procedure shall be prescribed by
written administrative order or rule.
Kl I E 2.9. VVHIIIKN OKDFRS, JUDGMENTS,
AND DECREES
(a) In ail rulings by a court, cmuuel for the party
or parties obtaining the ruling shall within liftecn
(15) days, or vuthin shoiter time as the court may
direct. Iile *uh the court a proposed order,
judgment or deuce in conformity with the ruling.
(b) Copies of the proposed findings, Judgments,
and/or Oulers shall be served on opposing counsel
belorc t>emg presented to the court for signature
unless the couit otherwise oiders. Notice of
objections thereto shall be submitted to the court
and counsel within fur (5) days after service.
(c) Stipulated settlements and dismissals shall be
reduced to writing and presented to the court for
signature within liitccn (15) days of the sciilemciii
and dismissal.
RULE 2.10. POM" JUDGMENT PROCEEDINGS
(a) Motions for supplemental orders and orders
to show cause shall set lorth the address of the
paity or panics to whom the order is issued and
all orders lo show cause diid supplemental ordeis
ditccted lo people outside of the county within
which the court is located shall contain the
statement "Costs, if any, and mileage, if allowed,
will be assessed at the hearing depending upon the
merits "
(bj Mileage, when allowed, will be computed at
the same rate as mileage allowed to witnesses
subpoenaed into such court.
(c) Any such allowances may, at the discretion of
the court, be applied as a credit upon the
judgment involved in the proceedings, and when
so allowed a written order to that effect shall be
entered.
(d) In District Court mileage shall be allowed in
all cases in which supplemental proceedings are
based upon the docketing in the District Court of
a judgment entered by any District, Circuit, or
Justice Court located outside of the county in
which such judgment is docketed.
RULE 2.11. PRE-JUDGMENT WRITS
Pre-judgment Writs of Replevin, Attachment or
Garnishment shall be issued only by a Judge of the
court, or pursuant to an order of the court, after
nonce and hearing; provided, however, that when
the athdavit filed in support of the Writ, or
verified complaint, affirmatively sets forth factual
allegations showing that the property which is the
subject of the proposed Writ will be damaged,
destroyed, secreted away, hidden or removed from
the jurisdiction ol the court before a hearing can
be held as set forth above, the court may issue the
Writ or enter its order authorizing the issuance of
the Writ before a hearing, so long as (1) a hearing
is thereafter held at the earliest reasonable time
alter the issuance of the Writ and (2) the person
against whom the Witt is served is given notice of
his right to retain or have redelivery of the
property upon the posting of a bond as set forth in
Rule MB [c) Utah Rules ol Civil Procedure.
Hearings required oy this rule may be pursuant to
an order to show cause seived upon the defendant

otner person or party to show cause why the Writ
should not issue or, if already issued as herein
provided, why it should not remain in effect
during the pendency of the action or proceeding
All other requirements of Rules 64B, 64D, 64E. or
64F, as applicable, shall be complied with, and the
requirements of this rule are in addition to and not
in lieu of the requirements of the foregoing Rules
of Civil Procedure.
RULE 2.12. ANSWERS TO
INTERROGATORIES AND REQUEST FOR
ADMISSIONS
In preparing and filing answers to intenogatories
and requests for admissions served under Rule 33
and Rule 36 of the Rules of Civil Procedure, the
answering party shall restate in writing each
interrogatory or request and the answer thereto
shall then be contained in a single pleading when
filed with the court.
RULE 2.13. DISPOSITION OF FUNDS ON
TRUST EE SALE
At the time of depositing with the Clerk of the
Court any proceeds from Trustee's sale to
discharge further responsibility of the Trustee as
p r o v i d e d in S e c t i o n 5 7 - 1 - 2 9 , Utah »Code
Annotated 1953, as amended, the Trustee shall file
an affidavit with the clerk setting forth the facts of
the deposit and listing therein all known claimants,
including addresses if known. It shall be the duty
of the county clerk to notify the persons listed in
the affidavit of the deposit within 10 days of the
receipt thereof.
Any claimant may then file a petition for
adjudication of priority to these funds and request
a hearing before the Court to so make this
determination. Said petitioner shall give notice of
the hearing to all claimants listed in the Trustee's
affidavit accompanying the deposit of funds and
any others that may be known to the petitioner.
All persons having or claiming interest therein
must appear and assert their claim or be thereafter
barred.
Pursuant to said hearing the Court will establish
the priorities of the parties to such proceeds and
enter an order with the Clerk of the Court or
County Treasurer, directing the disbursement of
funds as determined.

TITLE 3. CRIMINAL DIVISION
Rule J.I. Code of Criminal Procedure
Rule 3.2. Criminal Division Milters
Ride 3.3. Arraignment tad Motion Calendar
Rule 3.4. Continuance of Criminal Cues and Criminal
Motion*
Rule 3.5. Prcliminno Motions In Criminal Cases
Rule 3.6. Plena of Guilty
Rule 3.7. Defendant to be Ad>ised of Right to Appeal
Rule 3.1. Withdrawal of Counsel la Criminal Casea
Rule 3.9. Orders for RetliluUon la Criminal Cases
RULE 3.1. CODE OF CRIMINAL PROCEDURE
These rules shall govern the practice and
procedure in the District Courts and Circuit
Courts of the State of Utah in all matters not
specifically covered by the Utah Code of Criminal
Procedure or Rules of Criminal Procedure
promulgated by the Supreme Court.
RULE 3.2. CRIMINAL DIVISION MATTERS
(a) The criminal division <Jiail include criminal
arraignments, trials, hearings and all other matters

Ixb

tctit
to tl
or ii
actio

n snail
by the
1. The
riminal
:ording
mation
if each
leanor,
or on

ll)L
CALENDAR
The Judge, by administrative order, shaJl set a
time for hearing arraignments, hearings, pleas and
sentences and for hearing motions in criminal
matters.
(a) All criminal cases shall immediately be
assigned a trial date by the Judge or assignment
ekrk upon receipt of a plea of not guilty. Notice
of trial setting may be given in person, by
telephone, or by mail. The manner in which notice
ww effected shall be set forth in the file.
(b) The issues on the calendar must be disposed
of in the following order, unless for good cause
the court shall direct an action to be tried out of
g'l order ;
(1) Prosecutions or hearings when defendant is in
custody.
(2) Prosecutions or hearings when defendant is
M bail or recognizance.
(c) An order to show cause hearing based upon
M Affidavit of Violation of Probation Agreement
doll be assigned immediately by the court to a
fate of hearing and notice thereof shall be given
fey the court or the clerk of the court to the
attendant and the prosecuting attorney. The
aanner is which the notice was effected shall be
m forth in the file. At the conclusion of the
Waring, the court shall state it's findings orally
Into the record or reduce them to writing.
UJLE 3.4. CONTINUANCE OF CRIMINAL
CASES AND CRIMINAL MOTIONS
(•) All motions for continuance of trial or
fearing shall be made orally in open court or in
vrlting, and shall state the reasons therefore
together with proof that notice of the motion has
ken duly served upon the adverse party. Notice of
ifl continuances must be given to the defendant.
Notice of a continuance may be given in person,
% telephone, or by mail. The manner in which
potice was effected shall be set forth in the file.
(b) Criminal cases that have been set for trial or
tearing shall not be continued or reassigned except
s order of the court.
RULE 3.5. PRELIMINARY MOTIONS IN
fOUMINAL CASES
Afl pre-trial motions in criminal cases which
Ho/iire hearings upon the question of whether or
defendant is entitled to suppression of
prMeoce shall be made and filed and served upon
sW prosecuting attorney not less than five (5) days
fc advance of trial date.
The motion, when filed, shall be immediately
Jtftrred to a Jutige for the purpose of taking
IJtfdence upon the question of suppression in order
tat the motion may be ruled upon prior to the
•mmoning of a jury for the trial of the action.

(a) Admonitions to Defendant.
(») Determining Whether ihe Pica U Voluntary.
(<) Determining Factual Baau for Plea.
(d) Use of Affidavit of Defendant.
Upon entry of a plea of guilty to a criminal charge,
before acceptance thereof, there must be substantial
compliance with the following:
(a) Admonitions to Defendant.
The Court shall not accept a plea of guilty
without first making certain that the defendant
understands the following:
(1) The nature of the charge.
(2) The minimum and maximum sentence
prescribed by law, including, when applicable, the
penalty to which the defendant may be subjected,
including any consecutive sentences, if given;
(3) That the defendant has the right to plead not
guilty, or to persist in that plea if it has already
been made, or to plead guilty; and
(4) That if he pleads guilty there will not be a
trial of any kind, so that by pleading guilty he
waives the right to a trial by jury, the right to be
confronted with the witnesses against him, the
right against self incrimination, and the right to
appeal a conviction.
(b) Determining Whether the Plea b Voluntary.
The court shall not accept a plea of guilty
without first determining that the plea is
voluntary. If the tendered plea is the result of a
plea agreement, the agreement shall be stated and
confirmed in open court. The court shall
determine whether any force of threats or any
promises, apart from a plea agreement, were used
to obtain the plea
(c) Determining Factual Basis for Plea.
The court shall not enter final judgment on a
plea of guilty without first determining that there
is a factual basis for the plea, and that all
requirements of law for acceptance of a guilty plea
have been met.
(d) Use of Affidavit of Defendant.
The Court may establish the f o r e g o i n g
requirements in the record by use of a written
affidavit executed by the defendant before the
court, the substance of which shall be in
substantially the form as contained in the
"Affidavit of Defendant" form.
RULE 3.7. DEFENDANT TO BE ADVISED OF
RIGHT TO APPEAL
Following imposition of sentence, the court may
require that defense counsel discuss with the
defendant the defendant's rights of appeal, and
defense counsel shall thereupon either:
(a) File a notice of appeal, designation of record
on appeal and request for preparation of
transcript, or
(b) File a certificate signed by himself and
defendant to the effect that he has discussed with
the defendant the defendant's rights of appeal and
that the defendant has elected to forego his appeal
rights.
RULE 3.8. WITHDRAWAL OF COUNSEL IN
CRIMINAL CASES
Unless otherwise ordered by the Court, a motion
to withdraw as attorney in a criminal ca»e shall be
made in open court with the defendant being
present and in any case, the withdrawal shall not
be granted if such withdrawal will delay the
hearing or trial.
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